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In the United States Court of Appeals 
for the District of Columbia 

October Term, 1941 


No. 7954 

Robert Boykin, appellant 


United States op America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEE 


counter statement or the case 

The appellant, Robert Boykin, was convicted on September 
21, 1938, on two counts of an indictment charging him with 
violations of the pandering act, D. C. Code (1929), Title 6, 
§ 181. (App. 31.) 

The indictment returned against the appellant contained 
10 counts, each count charging a separate offense: 

Count No. 1, in substance, charged that the appellant from 
March 15, 1938 to May 27, 1938, unlawfully detained jR,uth 
Marion Boykin, against her will, in certain premises fot the 
purpose of prostitution and sexual intercourse. 

Count No. 2, in substance, charged that the appellant on 
May 23,1938, consented to the unlawful taking of Ruth Marion 
Boykin, a female child of whom appellant had legal custody, by 
a male person not her husband, for the purpose of sexual inter¬ 
course. 


(l) 
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Count No. 3, in substance, charged that the appellant from 
March 15, 1938 until May 27, 1938, compelled Ruth Marion 
Boykin to reside with him against her will for the purpose of 
prostitution. 

Count No. 4> i n substance, charged that the appellant on 
May 23 , 1938 , knowingly received the sum of two dollars from 
Ruth Marion Boykin, on account of placing her in certain 
premises for the purpose of causing her illegally to cohabit. 

Count No. 5 charged that the appellant on May 23, 1938, 
on an occasion other than mentioned in count No. 4, knowingly 
received the sum of two dollars on account of the same kind 
of an offense described in count No. 4. 

Count No. 6 charged that the appellant on May 21, 1938, 
knowingly received the sum of two dollars on account of the 
same kind of an offense described in counts Nos. 4 and 5. 

Count No. 7 charged that the appellant on May 21, 1938, 
on an occasion other than mentioned in count No. 6, know¬ 
ingly received the sum of two dollars on account of the same 
kind of an offense described in counts Nos. 4, 5, and 6. 

Count No. 8 charged that the appellant on May 27 , 1938 , 
knowingly received the sum of five dollars on account of the 
same kind of an offense described in counts Nos. 4, 5 , 6, and 7 . 

Count No. 9 charged that the appellant on May 27, 1938, 
on an occasion other than mentioned in count No. 8, know¬ 
ingly received the sum of five dollars on account of the same 
kind of an offense described in counts Nos. 4, 5, 6, 7, and 8. 

Count No. 10 charged that the appellant on May 27, 1938. 
on an occasion other than mentioned in counts Nos. 8 and 9, 
knowingly received the sum of five dollars on account of the 
same kind of an offense described in counts Nos. 4, 5, 6, 7, 8, 
and 9. (R. 1-6, incl.) 

At the close of the Government’s opening statement, the 
trial court directed a verdict of not guilty as to counts Nos. 1 
and 3. (App. 27.) The Government was allowed to introduce 
evidence as to counts Nos. 2, 4, 5, 6, 7, 8, 9, and 10. But at the 
conclusion of the Government’s case, the trial court directed a 
verdict of not guilty as to counts Nos. 5,7,9, and 10. (App. 30.) 
Therefore, the jury was allowed to consider a verdict as to 
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counts Nos. 2, 4, 6, and 8. A verdict of not guilty was ren¬ 
dered as to counts Nos. 2 and 6; and a verdict of “guilty as 
indicted” was returned as to counts Nos. 4 and 8. (App. 31.) 
The appellant now appeals from the judgment of conviction 
entered in counts Nos. 4 and 8. 

At the trial, the government introduced substantially the 
following evidence: Officer Aggleson testified that he arrested 
the appellant, Robert Boykin, on May 27, 1938; that he first 
observed the appellant on May 23, 1938, in company with 
the complainant, Ruth Marion Boykin, on F Street between 
6th and 7th Streets, at about 10 o’clock p. m. Aggleson said 
that he saw the complainant walk slowly up the street, “pick 
up” a man and take him to the Helbert House at 515 F Street, 
Northwest. About fifteen minutes later the complainant 
emerged from the house and handed appellant, her father, 
“something.” Aggleson saw this happen twice. Aggleson also 
stated that appellant and complainant, appellant’s daughter, 


were registered as husband and wife. This statement wa| ob¬ 
jected to by defense counsel on the grounds that it tended to 
show the appellant guilty of incest. A motion for withdrawal 
of a juror was made by defense counsel but was denied. How¬ 
ever, the trial judge did instruct the jury that the testimony 
was admitted only to show appellant’s knowledge of his daugh¬ 
ter’s activities. According to Aggleson, the appellant admi tted 
that on two occasions he had learned his daughter was going 
with men for hire, but appellant claimed he had tried to stop 
her. Aggleson said that appellant denied knowingly accepting 
any money from his daughter which had been earned through 
her prostitution. (App. 28.) 

Complainant, Ruth M. Boykin, testified that she was born on 
June 22, 1922 [this would make her fifteen years of age at the 
time of the offenses charged]. She said that she and her father 
had been at the Helbert House in the District of Columbia 
for about two months. Upon arrival in the District of Colum¬ 
bia she had met girls “working on the street” and started going 
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another occasion, twelve dollars. She denied that her father 
knew the source of this money. (App. 28, 29.) 

Frank R. Hopkins, a cab driver, testified that he had met the 
appellant in a cafe about April 1, 1938; that appellant had 
a girl with him, whom Hopkins identified as the complainant, 
Ruth M. Boykin. Hopkins said that he met the appellant 
about four days later at the same place, and appellant told him 
to “drum up trade” for a girl he had “hustling.” On several 
occasions while Hopkins was talking to the appellant, a girl 
came up and gave appellant money. Hopkins later learned 
that “a girl” referred to was appellant’s daughter. Appellant 
told Hopkins that he and the girl could be found on F Street, 
between 6th and 7th, every night up until 2: 30 a. m.; 'that the 
girl would take three-dollar dates, but would like five dollars, 
eighteen dollars, and twenty-five dollars per night. Hopkins 
testified that he had observed the complainant picking up men 
on several occasions, and that he had met appellant again about 
April 24, and appellant told him he had plenty of money with 
the girl “hustling.” The appellant had told Hopkins that he 
was making about fifteen to twenty dollars a night and was go¬ 
ing to get the girl to “French.” Appellant told Hopkins that 
the girl had been locked up and had sense enough to keep her 
mouth shut. (App. 29.) 

Gertrude R. Reese, a waitress, testified that she knew what 
Ruth M. Boykin was doing; that Ruth M. Boykin and appel¬ 
lant lived at the Helbert House; that on several occasions in 
April and May 1938, the witness had seen Ruth M. Boykin 
leave the hotel, after taking a man in, and slip her hand in her 
father’s pocket—sometimes three or four times in one evening. 
She could not identify what the complainant put in her father’s 
pocket. (App. 30.) 

On behalf of the defense, the following testimony was intro¬ 
duced: Appellant admitted he had received a fifteen-year 
sentence for robbery in Texas, from which he was pardoned 
in 1937. He said he had gone to Philadelphia that year, where 
his son and daughter were wards of a religious organization; 
that he had taken his children with him to various cities where 
he had worked; that his son had returned to Philadelphia, but 
his daughter had remained with him. He stated that he and 
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his daughter had come to the District of Columbia in April 
1938; that since his arrival in the District of Columbia he had 
been out of work for some time. He accused Hopkins, ond of 
the government’s witnesses, of asking him about buying dope 
and of making improper proposals to his daughter. He identi¬ 
fied Gertrude R. Reese, another government witness, as a 
streetwalker. He admitted he had received money from Shis 
daughter on many occasions in the past year, but said tha|t it 
had been his policy to turn over his earnings to her, thei^ to 
get the money back when he needed it. He admitted receiving 
money on three or more occasions in May 1938, and remem¬ 
bered receiving two dollars about May 21st, for the purchase 
of a bricklayer’s trowel. He admitted knowledge that his 
daughter had engaged in prostitution on two occasions, put 
claimed that he had used every means to force her to stop. 
(App. 30, 31.) 

Ruth M. Boykin testified for the defense and substantially 
corroborated her father’s testimony. On cross-examipa- 
tion, it was developed that she had given her father the sjim 
of two dollars on May 21, 1938; the sum of four dollars j on 
May 24,1938; and the sum of twelve dollars on May 27,1938; 
and other sums on dates not known. (App. 31.) 

The jury was then allowed to retire and consider its verdict 
as to counts Nos. 2,4, 6, and 8. As previously stated, a verdict 
of guilty was returned as to counts Nos. 4 and 8. 1 


STATUTES INVOLVED 

Act of June 25, 1910, 36 Stat. 833, ch. 404, § 3; D. C. Cdde 
(1929), Title 6, § 181: 

Chap. 404.—An act in relation to pandering, to de¬ 
fine and prohibit the same and to provide for the 
punishment thereof. 

# # * « « 

Sec. 3. That any person who shall receive any money 
or other valuable thing for or on account of procuring 


1 The trial court imposed sentences of 1 to 5 years on each count, to 
consecutively. Under United States v. Daugherty, 269 U. S. 360, there 
be no doubt of the propriety of such sentences. 
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for or placing in a house of prostitution or elsewhere 
any female for the purpose of causing her illegally to 
cohabit with any male person or persons shall be guilty 
of a felony, and upon conviction thereof shall be im¬ 
prisoned for not less than one nor more than five years. 
***** 

• Act of January 3, 1941, 54 Stat. 1226, ch. 936, §§ 3 and 4; 

D. C. Code (1940, Title 22, ch. 27, §§ 7 and 10: 

***** 

Sec. 3. Section 3 of such act [pandering act of 1910] 
is amended to read as follows: 

“Sec. 3. Any person who, within the District of 
Columbia, shall receive any money or other valuable 
thing for or on account of arranging for or causing any 
female to have sexual intercourse with any other person 
or to engage in prostitution, debauchery, or any other 
immoral act, shall be guilty of a felony and, upon con¬ 
viction, shall be punished by imprisonment for not more 
than five years and a fine of not more than $1,000.” 

Sec. 4. Such act is amended by adding at the end 
thereof the following new sections: 

“Sec. 6. Any person who, within the District of 
Columbia, shall pay or receive any money or other 
valuable thing for or on account of the procuring for, 
or placing in, a house of prostitution, for purposes of 
sexual intercourse, prostitution, debauchery, or other 
immoral act, any female, shall be guilty of a felony and, 
upon conviction, shall be punished by imprisonment for 
not more than five years and by a fine of not more than 
$ 1 , 000 .” 


ISSUES 

I 

(a) Whether the indictment under which appellant was 
charged was insufficient, in that it contained several counts 
charging separate violations of the same type of offense. 
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(b) Whether the phrase “illegally to cohabit” as used in the 
pandering statute refers to a “living together as husband and 
wife” or to “promiscuous acts of sexual intercourse.” 

(c) Whether there was sufficient evidence adduced at the 
trial from which appellant’s intent or purpose in placing his 
daughter in certain premises could be inferred. 

II 

Whether a variance existed between the indictment and proof 
with reference to counts Nos. 4 and 8. 

in 

Whether the admission of certain testimony, the effect of 
which was seriously limited by the trial court, was sufficiently 
prejudicial to constitute reversible error. 

SUMMARY OP ARGUMENT 

I 

(a) Appellant’s contention challenging the sufficiency oi the 
indictment comes too late. It is well settled that an objection 
to the sufficiency of a criminal pleading raised for the first 
time on appeal will not be considered. Dunn v. United States, 
284 U. S. 390, 391. Assuming, for the purpose of argument 
that the question is still open, appellant’s contention that <j>nly 
one offense is charged in both counts Nos. 4 and 8 of th^ in¬ 
dictment is without merit. The gravamen of the offejises 
charged is not the “placing” of a female in certain premises, 
but rather the receipt of money on account of the placing. A 
separate violation of the law occurs, therefore, for every occa¬ 
sion that money is knowingly received on account of the plac¬ 
ing. The offense is comparable to that of obtaining money 
by false pretenses, where a separate offense occurs every time 
money is received on account of but one false pretense. Peqple 
v. Rabe, 202 Cal. 409, 261 P. 303. 

(b) The phrase “illegally to cohabit” when construed in con¬ 
nection with the qualifying language of the pandering statute, 
the aim and purpose of the statute, and the phraseology of the 
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subsequent amendatory statute, clearly includes “promiscuous 
acts of sexual intercourse." Many decided cases hold that 
the term “cohabit" in its popular definition means simply “sex¬ 
ual intercourse.” 

(c) There is abundant evidence contained in the bill of ex¬ 
ceptions from which the jury reasonably could infer the appel¬ 
lant’s intent and purpose in placing his daughter in certain 
premises. Contrary to appellant’s contention, intent or pur¬ 
pose may always be inferred from subsequent acts and circum¬ 
stances. Agnew v. United States, 165 U. S. 36, 53; Baer v. 
United States, 293 F. 843,54 App. D. C. 24,26. 

n 

No variance exists between the indictment and proof with 
reference to counts Nos. 4 and 8. There is direct evidence of 
separate violations of the statute on both of the dates alleged; 
and there is sufficient evidence from which it can be inferred 
that on these dates “money or other valuable thing" was re¬ 
ceived by the appellant on account of the violations. It is not 
necessary to prove the exact amounts received on these dates, 
for the reason that a specific sum is not an ingredient of the 
offenses; furthermore, the amounts stated in the indictment 
were laid under a videlicet. 


Ill 

Certain testimony objected to on the basis that it tended 
to prove the appellant guilty of an offense different from 
that for which he was being tried, was drastically limited by an 
instruction of the trial judge. Such instruction removed any 
possible error from the proffered testimony. The evidence, as 
limited, was competent and had a proper probative value. It 
must be assumed that intelligent jurors could consider such 
testimony in the light of the instruction given by the trial 
judge. But even if the proffered testimony had the dire con¬ 
notation suggested by the appellant, such testimony un¬ 
doubtedly would have been proper as tending to throw light 
upon the circumstances of the offenses charged and to explain 
the conduct of the appellant. 
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** AEGTTMENT 

I | 

(a) Objection to indictment is tardy and without merit 

Appellant’s first contention challenges the sufficiency of the 
indictment under which he was charged and convicted] As 
previously stated, the 4th, 5th, 6th, 7th, 8th, 9th, and) 10th 
counts of the indictment charged appellant, in the language 
of the statute, with the receipt of money on several different 
dates, on account of the placing of his daughter in certain 
premises for the purpose of causing her illegally to cohabit 
with divers male persons. 

According to the appellant, the gravamen of the several of¬ 
fenses charged consists of the “placing” of a female in a house 
of prostitution or elsewhere. Appellant argues that the statute 
contemplates but a single criminal act—that of “placing” a 
female. Thus construed, the appellant contends that the stat¬ 
ute contemplates but one offense, even though a person recjeives 
money on several occasions on account of the one “placing.” 
Therefore, appellant concludes that it was error for the govern¬ 
ment to prosecute the appellant in several counts of the same 
indictment for the alleged receipt of different amounts of 
money on different dates, when according to appellant there 
was only one violation of the statute. 

It is apparent, of course, that this argument merely amounts 
to an attack upon the sufficiency of the indictment. What the 
appellant is really saying is that the indictment is bad insofar 
as counts 4 to 10, inclusive, are concerned, in that the several 
counts charge matter which properly should have been in¬ 
cluded in but one count. 

At the outset, and regardless of the merits of appellant’s 
argument, it should be made clear that this objection, which 
goes to the sufficiency of the indictment, is raised for the first 
time upon this appeal. At the trial below, appellant was Rep¬ 
resented by two competent counsel; however, no attack jwas 
made upon the sufficiency of the indictment by plea, motion, 
or demurrer, either before or after the verdict. No motion in 
arrest of judgment was ever made. No mention of the stlffi- 
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ciency of the indictment was made in the motion and argument 
for a new trial. No assignment of error covering this point 
was made at the time of taking of the appeal. Now, for the 
first time an argument is made in appellant’s brief attacking 
the sufficiency of the indictment. It is, of course, a proposi¬ 
tion too well settled for discussion, that an objection to the 
sufficiency of a criminal pleading, raised for the first time on 
appeal, comes too late. Dunn v. United States, 284 U. S. 390, 
391; Dunbar v. United States, 156 U. S. 185, 191,192; Kane v. 
United States, 120 F. (2d) 990, 992 (C. C. A. 8); Crapo v. 
United States, 100 F. (2d) 996, 1000 (C. C. A. 10). And see 
Miller v. United States, 19 F. (2d) 702, 57 App. D. C. 228, 230. 

Assuming merely for the purpose of argument, that the 
question so tardily raised by appellant is still open, it is 
respectfully submitted that it is without merit. The gravamen 
of the offense charged is not the “placing” of a female, but 
rather the receipt of money on account of the placing. Under 
such a construction, a separate violation of the law occurs for 
every occasion that money knowingly is received on account 
of the placing. 

The offense is very comparable to that of obtaining money 
by false pretense. In such a situation, the gravamen of the 
alleged violation is not the false pretense, but the obtaining 
of money on account of the pretense. A new and different 
offense occurs every time money is received on account of the 
same false pretense. People v. Rabe, 202 Cal. 409, 261 Pae. 
303; People v. Ellison, 26 Cal. App. (2d) 496, 79 P. (2d) 732, 
733. Similarly, an indictment for using the mails to defraud 
may charge a separate offense for every letter mailed, although 
all the letters were mailed in furtherance of the same scheme 
to defraud. Badders v. United States, 240 U. S. 391, 394; 
Stumbo v. United States, 90 F. (2d) 828, 831 (C. C. A. 6). 
So also, a separate embezzlement is committed for every sep¬ 
arate misapplication of funds pursuant to the same common 
scheme. People v. McCann, 96 Cal. App. 664, 274 Pac. 621, 
622; People v. Stanford, 16 Cal. Sup. (2d) 247, 105 P. (2d) 
969. The same is true of the receipt of several installments of 
money over a period of time, in accordance with but one plan 
to bribe. Patton v. United States, 42 F. (2d) 68, 69 (C. C. A. 


8); Biddle v. WUmot, 14 F. (2d) 505 (C. C. A. 8). And!for 
other examples of the same type, see Seymour v. United States, 
77 F. (2d) 577, 581 (C. C. A. 8), and Fain v. United States, 265 
F. 473,475 (C. C. A. 9). 

It is apparent, therefore, that appellant’s objection to the suf¬ 
ficiency of the indictment not only comes too late, but also is 
untenable on its merits. 


(b) Meaning of phrase “illegally to cohabit” is clear 

Appellant also contends that the phrase “illegally to cohabit” 
as it appears in section 3 of the pandering act of 1910, refers to 
a “living together as husband and wife.” In appellait’s 
view, the evidence introduced by the government at the trial 
related to indiscriminate acts of sexual intercourse between i;he 
complainant and divers male persons. No evidence, appellant 
contends, was introduced of a continued “living together as 
husband and wife.” Therefore, a failure of proof is claimed as 
to the government’s case. 

In this connection, it should be pointed out that the offences 
charged do not require proof either of “promiscuous acts of sex¬ 
ual intercourse” or of a “living together as husband and wife.” 
The offenses charged consist of the receipt of monies on Re¬ 
count of the placing of a female for the purpose of causing her 
illegally to cohabit. In other words, the offenses are made out 
upon—(1) evidence of receipt of monies; (2) evidence of the 
placing of a female; and (3) evidence that such placing was tor 
the purpose of causing said female “illegally to cohabit.” The 
third element obviously refers to a mental condition—that! of 
purpose or intent. To prove this third element, it is not neces¬ 
sary to show particular circumstances of illegal cohabitation or 
sexual intercourse. The proof need extend only to the accused’s 
purpose or intent in “placing” a female. It is true, of course, 
that ordinarily purpose or intent would be made out by showing 
circumstances of illegal cohabitation, and then inferring the 
intent or purpose of the accused from such circumstances. 
However, the government submits that even though the teidn 
“cohabit” is given the definition contended for by appellant, 
still appellant’s convictions undoubtedly would be fully sup¬ 
portable. Because as just stated, the proof required was eyi- 

I 
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dence of appellant’s purpose or intent in placing his daughter, 
not proof of his daughter’s illicit activities—except to the extent 
that such activities might serve as a basis for an inference of ap¬ 
pellant’s purpose. 

Nevertheless, it is submitted that the appellant’s conten¬ 
tion as to the proper definition of the phrase “illegally to co¬ 
habit” is in error. The legislative history as to the purport 
of the phrase is inconclusive, 2 but under recognized rules of 
construction its meaning is clear. True, appellant’s conten¬ 
tion finds some comfort in certain dictum contained in the 
case of Ex parte Nielsen , 131 U. S. 176. (See also Cannon v. 
United States, 116 U. S. 55.) But the Nielsen case involves 
the definition of the phrase “unlawful cohabitation,” as used 
in a statute “aimed against polygamy, or the having of two 
or more wives.” Of course, the phrase “unlawful cohabita¬ 
tion” as used in connection with the polygamy statute, was 

'Unfortunately, the legislative history of the statute Is not particularly 
helpful. When the proposed bill on pandering reached the floor of the 
House, the following colloquy occurred: 

Mr. Cbumpackeb. “I would like to make a suggestion in relation to 
section 3. I think the word ‘cohabit’ destroys the purpose of that section 
because ‘cohabit’ means habitual sexual relations or intercourse. It has 
been so construed by the courts.” 

Mr. Roberts. ‘‘No ; it has been construed the other way.” 

Mr. Cbumpackeb. ‘‘The interpretation, as far as I am familiar with it, 
is that ‘cohabit’ means habitual living together as man and wife. 

• I think the word ‘cohabit’ ought to be stricken out and the 
words ‘to commit acts of prostitution’ used in its place, so that it would 
reach the purpose this section is designed to cover. I understand the sec¬ 
tion is intended to cover the question of procuring a woman to enter a house 
of prostitution not to cohabit, but to commit acts of prostitution .” [Italics 
supplied.] 

Mr. Borland, [who reported the bill out of the Committee in place of 
Mr. Olcott of New York, who drew the bill]. “I think the criticism as to 
the use of the word ‘cohabit’ is well taken, and I believe that the Committee 
could strike out the word ‘cohabit’ and insert to ‘engage in unlawful sexual 
relations’.” 

******* 

Mr. Cbumpackek. “I move to strike out the word ‘cohabit’ in line 20, 
page 2, and insert the words ‘commit acts of prostitution’.” 

****** • 

Mr. Smith of Michigan. “We are ready to vote on the amendment” 

The question was taken, and the amendment agreed to. [Congressional 
Record, Vol. 45, pp. 3138, 3139 (Mar. 14,1910) 61st Cong., 2nd Sess.] 

The House bill, as amended, was referred to the Senate. The Senate 
Committee on the District of Columbia reported out the House bill with 
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construed by the Supreme Court with reference to the subject 
matter to which it related, to the situation and conditions in 
respect to which the statute was aimed, and to the 
and qualifying language which accompanied th« 
phrase. 

This same criterion when applied to the phrase “illegally to 
cohabit,” as used in Section 3 of the pandering act of 1910, 
necessarily results in a different interpretation. Such an ap¬ 
plication of the statutory criterion makes clear that the intent 
of the legislature was to use the word “cohabit” in its popular 
signification of “sexual intercourse.” The phrase “illegally to 
cohabit,” therefore, means “illegally to engage in promiscuous 
acts of sexual intercourse.” This definition, it is submitted, 
is the only sensible, reasonable construction of the phrase in 
question. 

Moreover, such a definition comports with the qualify¬ 
ing language of the statute. The phrase “illegally to Co¬ 
habit” is followed by the qualifying phrase “with any male 
person or persons.” When the phrase “illegally to co¬ 
habit” is used in connection with the word “personte,” 

several suggested amendments. Among the amendments suggested by ihe 
Committee report was one relative to section 3: It was proposed that the 
words “to commit acts of prostitution” be stricken out and the phrase 
‘‘illegally to cohabit” be inserted. The bill, with the several amendments 
suggested by the Committee report, was passed unanimously by the Senate 
without comment or debate. When the bill was returned to the House, the 
bill as amended, was passed unanimously without comment or debate. [Cpn- 
ffressional Record, Vol. 45, pp. S8GG-7 (June 24,1910), 61st Cong., 2nd Sess.] 

Therefore, the most that can be said of the legislative history of tjhe 
statute in question is that, at least in the mind of the House of Representa¬ 
tives, Section 3 of the bill was intended to cover “acts of prostitution" as 
distinguished from a habitual living together as man and wife. 

What prompted the Senate District Committee to substitute the phrase 
“illegally to cohabit” is, of course, a question for pure speculation. Con¬ 
ceivably, the Senate Committee may have thought the phrase “illegally to 
cohabit” was broad enough to cover "acts of prostitution,” or the Sena te 
Committee may have had the same impression as Mr. Roberts of the House, 
that the courts had construed the word “cohabit” to mean promiscuous 
acts of sexual intercourse. In any event, the proponents of the original 
amendment in the House either were “asleep at the switch” when the b|ill 
came back from the Senate, or else they were satisfied that the ph raise 
substituted by the Senate Committee sufficiently covered their understand¬ 
ing that the bill applied to “acts of prostitution.” 

I 

43072."—41-3 
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it clearly refers to acts of sexual intercourse with several differ¬ 
ent persons, rather than to a continued “living together as hus¬ 
band and wife.” Also the same section of the act refers to a 
“procuring for or placing in a house of prostitution” for the 
purpose of causing [a female] illegally to cohabit. It is a mat¬ 
ter of common knowledge, that the kind of cohabitation car¬ 
ried on in a house of prostitution ordinarily consists of isolated 
acts of sexual intercourse with different individuals, rather 
than a continued “living together as husband and wife.” 

Just as the Supreme Court in the Nielsen case construed the 
phrase “unlawful cohabitation” in the polygamy statute with 
reference to the aim and purpose and qualifying language of 
the particular statute in question, so other courts in construing 
the term “cohabit” have arrived at an entirely different in¬ 
terpretation under the circumstances of the particular statute 
considered. Many decided cases have given the word “co¬ 
habit” its popular definition of “sexual intercourse.” For 
example, in De Berry v. De Berry (W. Va.) 177 S. E. 440, 441, 
it was said that “The literal or derivative meaning of the 
word “cohabit” is to live together, while its popular and often 
legal significance is to copulate.” In State v. Freddy, 117 La. 
121, 41 So. 436, 437, it was held that although the “etymo¬ 
logical meaning of that word ‘cohabit’ is simply to ‘dwell 
together’,” the word has an acquired meaning of “sexual 
intercourse.” And in Herman v. Herman, 93 Misc. 315, 156 
N. Y. S. 688, 689, it was said that the word “cohabitation” in 
addition to its literal meaning of “living together * * * in 

its popular sense purports sexual intercourse.” See also 
Knowles v. Knowles, 6 Boyce (Del.) 458, 100 At. 569, 570; 
Bums v. Bums, 60 Ind. 259, 260; and compare King v. United 
States, 17 F. (2d) 61, 62 (C. C. A. 4). 

The appellant’s brief refers to the fact that Section 3 of the 
pandering act of 1910 has been amended by the act of 1941 
(54 Stat. 1226). Sections 3 and 4 of the new act read as 
follows: 

Sec. 3. Section 3 of such act is amended to read as 
follows: 

“Sec. 3. Any person who, within the District of Co¬ 
lumbia, shall receive any money or other valuable thing 
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for or on account of arranging for or causing any female 
to have sexual intercourse with any other person or to 
engage in prostitution, debauchery, or any other 


im¬ 


moral act, shall be guilty of a felony and, upon convic¬ 
tion, shall be punished by imprisonment for not more 
than five years and a fine of not more than $1,000.” 

Sec. 4. Such act is amended by adding at the end 
thereof the following new sections: 

“Sec. 6. Any person who, within the District of Co¬ 
lumbia, shall pay or receive any money or other valuable 
thing for or on account of the procuring for, or placing 
in, a house of prostitution, for purposes of sexual inter¬ 
course, prostitution, debauchery, or other immoral act, 
any female, shall be guilty of a felony and, upon convic¬ 
tion, shall be punished by imprisonment for not more 
than five years and by a fine of not more than $1,000.” 
[Italics supplied.] 

***** 

Apparently, it is appellant’s contention that the amendatory 
act evidences an intent by Congress to change the prior law, 
since the amended act substitutes the term “sexual intercourse” 
for the term “cohabit.” 

It is respectfully submitted, however, that the subsequent 
amendment and extension of the pandering act of 1910, by 
the act of 1941, was not only for the purpose of changing the 
law, but in many respects was for the obvious purpose of ex¬ 
tending and clarifying the prior law. So far as the phrase 
“illegally to cohabit” is concerned, the subsequent statute was 
of an expository nature. It is patent that Section 3 of the act of 
1910, and Sections 3 and 4 of the act of 1941 are in pari materia. 
Both the old and the new statutes were intended to prohibit 
the same type of offense, although the new act somewhat 
extended the scope of the prior law. The old and the new 
statutes, therefore, should be construed together, and 
if, indeed, the phrase “illegally to cohabit,” in the former s tat- 
ute is of a doubtful meaning, then it is proper to look at 
the subsequent statute for clarification. Such procedure 
renders apparent the intention of the legislature in the former 
statute to use the phrase “illegally to cohabit” as synonymous 
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with “illegal acts of sexual intercourse.” Thus viewed, there 
is no merit to the appellant’s contention that the amenda¬ 
tory act was intended merely to change the prior law, including 
the particular phrase in question. As stated by the United 
States Supreme Court in Helvering v. New York Trust Co., 292 
U. S. 455, 468, 469: “Mere change of language does not neces¬ 
sarily indicate intention to change the law. The purpose of 
the variation may be to clarify what was doubtful and so to 
safeguard against misapprehension as to existing law.” 

It is a well-established principle that when the meaning of 
a phrase in a prior act is in doubt, a subsequent statute in pari 
materia may be referred to in interpreting the doubtful phrase. 
This rule was first stated by Chief Justice Marshall in Alex¬ 
ander v. Mayor of Alexandria, 9 U. S. (5 Cranch) 1, 7, 8, as 
follows: 

It is to be observed that acts in pari materia are to 
be construed together as forming one act. If in a sub¬ 
sequent clause of the same act provisions are intro¬ 
duced, which show the sense in which the legislature em¬ 
ployed doubtful phrases previously used, that sense is to 
be adopted in construing those phrases. Consequently, 
if a subsequent act on the same subject affords complete 
demonstration of the legislative sense of its own lan¬ 
guage, the rule which has been stated, requiring that 
the subsequent should be incorporated into the forego¬ 
ing act, is a direction to courts in expounding the pro¬ 
visions of the law. 

The principle was also applied in United States v. Freeman, 
44 U. S. (3 How.) 556, 564, in the following language: 

The correct rule of interpretation is, that if divers 
statutes relate to the same thing, they ought all to be 
taken into consideration in construing any one of them, 
and it is an established rule of law, that all acts in pari 
materia are to be taken together, as if they were one law’ 
(citations). If a thing contained in the subsequent 
statute, be w’ithin the reason of the former statute, it 
shall be taken to be within the meaning of that statute; 
and if it can be gathered from a subsequent statute in 
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pari materia, what meaning the legislature attachejd to 
the words of a former statute, they will amount to 
a legislative declaration of its meaning and will gojvern 
the construction of the first statute. 

See also: 

Marchie Tiger v. Western Investment Co., 221 XjT. S. 
286, 306, 309; 

Helvering v. New York Trust Co., 292 U. S. 455, 464, 
468, 469; 

Joy Floral Co. v. Commissioner of Internal Revenue, 
29 F. (2d) 865, 58 App. D. C. 277, 280; 

Domarek v. Bates Motor Transport Lines, 93 F. (2d) 
522,525 (C. C. A. 7) ; 

Fergus Motor Co. v. Sorenson, 73 Mont. 122, 235 Pac. 
422, 425. 

It is respectfully submitted that it was clearly the inter)tion 
of the legislature to include indiscriminate acts of sexual inter¬ 
course within the meaning of the phrase “illegally to cohabit.” 
Such intent is confirmed not only by the qualifying language of 


ions 


the statute, itself, but especially by the phraseology of Sec 
3 and 4 of the subsequent amendatory statute relating tc) the 
same subject matter. 

(c) Purpose or intent can be inferred 

Appellant boldly claims that there was no evidence! ad¬ 
duced at the trial tending to prove the appellant’s inten¬ 
tion or purpose in placing his daughter in the premises de¬ 
scribed. It will be noted that intent or purpose constitutes a 
necessary element of the offenses charged in both the 4th and 
the 8th counts of the indictment, that is, the placing m a 
house “for the purpose of causing the said Ruth Marion Roy- 
kin illegally to cohabit with divers male persons * * 

The appellant’s contention entirely ignores certain very per¬ 
tinent evidence, viz: Appellant testified in his own behalf that 
in 1937 he went to Philadelphia and took his daughter and son 
from a religious organization. His son returned, but his daugh¬ 
ter remained with him. In April 1938, he and his daughter 
came to the District of Columbia. Since arriving here, he 
had been out of work. He had twice learned that his daughter 
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had engaged in prostitution. He admitted receiving money 
from her on several occasions in May 1938. (App. 30, 31.) 
Frank R. Hopkins, a cab driver, testified that he had met 
appellant in a cafe about April 1, 1938, and that ap¬ 
pellant had told him to “drum up” trade for a girl he had 
“hustling.” Hopkins later learned that the girl referred to was 
appellant’s daughter. Hopkins met appellant again about 
April 24th, and appellant said he had plenty of money with the 
girl “hustling.” Appellant told Hopkins that the girl had been 
locked up and had enough sense to keep her mouth shut. (App. 
29.) Ruth M. Boykin, the complainant, testified that she and 
her father, the appellant, had been at the Helbert House for 
about two months; that upon her arrival there she met girls 
“working” on the street and started going with men for money 
herself. (App. 28.) 

In the face of the foregoing facts, it is difficult to understand 
appellant’s contention that there was an “absolute lack of evi¬ 
dence” of appellant’s intention and purpose in placing his 
daughter in the Helbert House. Certainly, there was abun¬ 
dant evidence to go to the jury on the question of intent or 
purpose—evidence from which appellant’s intent or purpose 
could be reasonably inferred. 

Appellant states (p. 10, appellant’s brief) that “it is not 
sufficient to infer that a condition or state of mind existed in 
the past because one believed it existed after a certain time.” 
This argument flies in the face of the settled principle that 
intent or purpose always may be inferred from subsequent 
acts or circumstances. In Agnew v. United States, 165 U. S. 
36, 53, the Supreme Court said: “The color of the act deter¬ 
mines the complexion of the intent. * * * It is a well- 
settled rule, which the law applies in both criminal and civil 
cases, that the intent is presumed and inferred from the result 
of the action.” And in Baer v. United States, 293 F. 843, 54 
App. D. C. 24, 26, this Court said: “that it w*as permissible 
to infer ‘from all the circumstances of the case’ what was in 
the minds of the defendants at the time of the conunission of 
the alleged offense. That actions frequently speak louder than 
words is as true in criminal as in civil cases.” See also Jordan 
v. United States, 87 F. (2d) 64, 66 App. D. C. 309, 311; Kulp v. 
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United States, 210 Fed. 249, 251 (C. C. A. 3); Savitt v. United 
States, 59 F. (2d) 541, 543 (C. C. A. 3); Wuichet v. United 
States, 8 F. (2d) 561, 562 (C. C. A. 6). 

In the present case, in addition to the evidence already 
detailed, there was repeated testimony concerning the actions 
of Ruth M. Boykin in “picking up” men for the ostensible 
purpose of engaging in promiscuous acts of sexual intercourse. 
“From all the circumstances of the case” appellant’s intent 
or purpose in placing his daughter in the Helbert Ho (use 
reasonably could be inferred. 

II 

Immaterial discrepancy does not constitute fatal variance 

It is contended that a variance exists between the indilct- 
inent and the proof, with reference to the 4th and 8th counts 
on which the appellant was convicted. The 4th count of the 
indictment charges that the appellant, on, to wit, May 23, 
1938, received, to wit, the sum of two dollars for an alleged 
violation of the pandering law; and the 8th count of the in¬ 
dictment charges that the appellant, on, to wit, May 27, 19|38, 
received, to wit, the sum of five dollars for another alleged 
violation. According to the appellant, there is a discrepancy 
in the government’s proof with reference to both dates of the 
alleged offenses, and also with reference to both sums of money 
received on account of violations. 

However, an examination of the record will show that no 
discrepancy exists with respect to the dates. As to the fibt 
offense on May 23rd: Officer Aggleson testified that on May 
23rd, he observed the appellant on F Street, in company with 
the complainant, Ruth Boykin. Aggleson said that he saw Ryth 
Boykin walk slowly up the street, “pick up” a man, and bke 
him to the Helbert House; that Ruth Boykin emerged frpm 
the house about fifteen minutes later and handed the appellalnt 
“something.” Aggleson stated he saw this happen twipe. 
(App. 28.) 

As to the second offense on May 27th: The record shows that 
on cross-examination at the trial, Ruth Boykin admitted that 
she gave her father the sum of twelve dollars on May 27tjh. 
(App. 31.) There was, therefore, direct evidence to support a 
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finding that an offense took place on both of the dates alleged 
in counts Nos. 4 and 8. 

As to the respective sums of money: It is true that there 
is a technical discrepancy. There is no specific testimony that 
the exact sum of two dollars was received by the appellant 
on May 23rd. The testimony does show that on two occasions 
“something” was received by the appellant from his daughter 
on that date. (App. 28.) In addition, there is testimony that 
Ruth M. Boykin gave the appellant two dollars on May 21st, 
and four dollars on May 24th, also other sums on dates un¬ 
known. (App. 31.) There also is evidence that a witness, Ger¬ 
trude R. Reese, saw Ruth M. Boykin “slip her hand in her 
father’s pocket sometimes three and four times in one evening,” 
after taking men into the Helbert House, and that this had oc¬ 
curred several times in April and May, 1938. (App. 30.) There 
also is the testimony of Frank R. Hopkins to the effect that 
on April 24th the appellant had told Hopkins that he had 
“plenty of money with a girl hustling,” and that he was making 
“about fifteen to twenty dollars a night.” And on several occa¬ 
sions while Hopkins was talking to appellant, a girl [identified 
as complainant] came up and gave appellant money. (App. 
29.) There was, therefore, ample evidence from which a jury 
reasonably could infer that the “something” which Officer Ag- 
gleson saw the appellant receive on May 23rd, was, in fact, 
“money or other valuable thing.” Such an inference would be 
the only reasonable and logical one. 

As to the second offense on May 27th: There was direct evi¬ 
dence that appellant received twelve dollars on that date—not 
five dollars as charged in the indictment. But it is submitted 
that such a so-called discrepancy does not constitute a variance 
in the present case. The offense defined in the statute refers 
to the receipt of “any money or other valuable thing.” Re¬ 
ceipt of a specific sum of money is not essential to prove the 
offense. Proof of “money” is all that is necessary. On page 7 
of his brief the appellant concedes that “the amount received is 
immaterial.” It is only necessary to show that “money or other 
valuable thing” was received, and this the government’s proof 
very plainly demonstrated. 
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Furthermore, the sums of two dollars and five dollars, re¬ 
spectively, as alleged in the indictment, were laid under vide- 
licets. According to traditional principles, a videlicet relieves 
the pleader of the necessity of proving the precise sum alleged. 
“The office of the videlicet is to mark that the party does not 
undertake to prove the precise circumstances alleged; and in 
such cases he is not required to prove them.” Bouvier’s Baw 
Dictionary, Baldwin’s Students Edition (1934); Sinclai | v. 
District of Columbia, 20 App. D. C. 344, 346, writ of error dis¬ 
missed, 191 U. S. 565. 

Regardless of a videlicet, however, there was no necessity 
for proof of the precise sums of money received by the appel¬ 
lant. As previously pointed out, the statute defining the of¬ 
fense in question refers only to “money.” The exact sum is 
not an ingredient of the offense. 27 Am. Jur., Indictments (and 
Informations, § 184; see also, People v. Dempsey, 283 Ill. 2^42, 
119 N. E. 333, 335, L. R. A. (1918 F.) 239, 241; Parsons v. jf 7 he 
State, 2 Ind. 499, 503; State v. Radkich, 66 Wash. 390, |119 
Pac. 843. And on the general subject of variance and the true 
test thereof, see Berger v. United States, 295 U. S. 82, 83; also 
Kemp v. United States, 41 App. D. C. 539, 548. j 

III 


Evidence admissible as limited by trial court’s instruction 


The appellant next claims that the trial court erred in permit¬ 
ting Officer Aggleson to testify that, at the time of the arresjt of 
the appellant, he and his daughter were registered at the Hel- 
bert House as husband and wife. 9 (App. 28.) Such testimony 
was objected to at the trial, and defense counsel moved for 
withdrawal of a juror on the ground that the testimony tended 
to show the defendant guilty of the separate offense of incest. 
The trial court denied the motion for withdrawal of a juror, 
but instructed the jury that the evidence was admitted only 
to show the appellant’s knowledge of his daughter’s activities. 


3 Appellant makes the gratuitous observation that Aggleson “apparently 
volunteered” this statement However, there is no way of ascertaining f|rom 
the Bill of Exceptions whether this testimony was elicited by question or not. 
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Appellant now contends that the admission of such evidence, 
even on the grounds stated by the trial court, was prejudicial, 
and constitutes reversible error. 

Assuming, for the purpose of argument, that the testimony 
as originally proffered was improper, certainly the instruction 
of the trial judge limiting the effect of such evidence cured any 
error. It must be assumed that a jury is composed of rea¬ 
sonable and intelligent men and that they are capable of 
considering evidence in accordance with an instruction given 
by the court. As before stated, the trial judge limited the 
evidence merely to a showing of appellant’s knowledge of 
his daughter’s activities. Such evidence was competent, cir¬ 
cumstantial fact and had a logical probative value, since it 
placed the burden upon appellant to explain his own connection 
with the guilty conduct of his daughter, which he apparently 
had full opportunity to observe. 

Since the trial judge respected the objection of defense 
counsel to the extent of severely limiting the effect of the 
testimony offered by the government witness, it is now beside 
the point to argue the validity of the objection. However, 
it is respectfully suggested that defense counsel was all too 
eager to grasp at the faint possibility of another crime sug¬ 
gested by the proffered evidence. True, evidence that ap¬ 
pellant and his daughter were registered as husband and wife 
conceivably might contain some remote hint of an incestuous 
relationship, but such a hint was far from evidence of incest 
or even a substantial suggestion of incest. It is very much like 
saying that, because an unmarried man and a married woman 
are seen together, such fact tends to prove adultery. In other 
words, there are many explanations as to why a man and his 
daughter might be registered as husband and wife, explanations 
just as reasonable as that they were engaged in incestuous rela¬ 
tions. 4 After all, objections to the introduction of proffered 
evidence should be held wdthin the bounds of logical relevancy, 
and not allowed to leap at possibilities suggested by cinematic 
melodrama. 


4 For example, the alleged poverty of appellant and his daughter may have 
induced them to take a single room. 
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Even though we indulge in the far-fetched assumption that 
the questioned evidence, as limited by the instructions of the 
trial judge, tended indirectly to show that the appellant Was 
guilty of some other offense, it is submitted that such evi¬ 
dence was proper, even though it may have revealed, inci¬ 
dentally, appellant’s connection with a different offense. jAs 
heretofore pointed out, evidence that appellant was in a posi¬ 
tion to know his daughter’s activities had a valid probative 
value, and certainly had a tendency to throw light upon the 
circumstances of the several offenses charged. Just such a 
situation prompted the Supreme Court in Moore v. United 
States, 150 U. S. 57, 60, to state that: 

* * * where the question relates to the tendency 
of certain testimony to throw light upon a particular 
fact, or to explain the conduct of a particular 
person, there is a certain discretion on the part of the 
trial judge which a court of errors will not interfere 
with, unless it manifestly appear that the testimony 
has no legitimate bearing upon the question at issqe, 
and is calculated to prejudice the accused in the minjds 
of the jurors. There are many circumstances connected 
with a trial the pertinency of which a judge who has 
listened to the testimony, and observed the conduct of 
the parties and witnesses, is better able to estimate the 
value of than an appellate court, which is confined in 
its examination to the very words of the wit¬ 
nesses * # * 

Again, in Williamson v. United States, 207 U. S. 425, 451, lit 
was said: 

The contention that the proof on the subjects juit 
stated should not have been admitted, because it tended 
to show the commission of crimes other than tho^e 
charged in the indictment, and consequently must have 
operated to prejudice the accused, is, we think, without 
merit, particularly as the trial judge, in his charge to 
the jury, carefully limited the application of the testi¬ 
mony so as to prevent any improper use thereof. 
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“As has been frequently said, great latitude is allowed 
in the reception of circumstantial evidence, the aid of 
which is constantly required, and therefore, where 
direct evidence of a fact is wanting, the more the jury 
can see of the surrounding facts and circumstances the 
more correct their judgment is likely to be. ‘The com¬ 
petency of a collateral fact to be used as the basis of 
legitimate argument is not to be determined by the 
conclusiveness of the inferences it may afford in refer¬ 
ence to the litigated fact. It is enough if these may 
tend, even in a slight degree, to elucidate the inquiry, 
or to assist, though remotely, to a determination prob¬ 
ably founded in truth/ 

“The modern tendency, both of legislation and of the 
decision of courts, is to give as wide a scope as possible 
to the investigation of facts. Courts of error are 
specially unwilling to reverse cases because unimpor¬ 
tant and possibly irrelevant testimony may have crept 
in, unless there is reason to think that practical injus¬ 
tice has been thereby caused.” 

This rule has been frequently recognized by this Court. In 
Price v. United States, 289 Fed. 562, 53 App. D. C. 164, 166, it 
was pointed out that evidence which incidentally may reveal 
other offenses is admissible “to the end that all relevant facts 
and circumstances tending to establish any of the constituent 
elements of the crime of which the defendant is accused in the 
case on trial may be made to appear.” 

See also: 

Eagles v. United States, 25 F. (2d) 546, 548, 58 App. 
D. C. 122, 124; 

Means v. United States, 65 F. (2d) 206, 207, 62 App. 
D. C. 118,119; 

Shettel v. United States, 113 F. (2d) 34, 72 App. D. C. 
250, 251, 252; 

United States v. Sebo, 101 F. (2d) 889, 891 (C. C. A. 

7 ); 

Johnston v. United States, 22 F. (2d) 1, 5 (C. C. A. 9). 


25 


Attention also should be called to the fact that, even if t)he 
proffered testimony had been admitted, without the qualifica¬ 
tion and limitation imposed by the trial judge, such evidence 
undoubtedly would have been admissible to show appellant's 
intent or purpose in placing Ruth Boykin in the Helbert House. 
It will be recalled that in Section I (a) of appellant’s brief, it is 
claimed that the government failed to introduce evidence show¬ 
ing appellant’s intent or purpose in “placing” Ruth Boykin. 
Manifestly, the fact that the appellant himself may have been 
engaging in illicit relations with Ruth Boykin in the Helbert 
House would tend to show that appellant placed her there for 
the purpose of illegal sexual relations. 6 Evidence of other of¬ 
fenses which tend to show the accused’s intent or purpose in con¬ 
nection with the particular crime charged, is admissible within 
the discretion of the trial court: Neff v. United States, 105iF. 
(2d) 688, 691 (C. C. A. 8); Baish v. United States, 90 F. (2d) 
988,990 (C. C. A. 10); People v. Chrfrikas, 295 Ill. 222,129 Nj E. 
73, 75. And see in this connection: Witters v. United 
States, 106 F. (2d) 837, 70 App. D. C. 316, 318, 319; Bonim 
v. United States, 56 F. (2d) 301, 61 App. D. C. 4, cert, denied 
285 U. S. 555; Ryan v. United States, 26 App. D. C. 74, 83. 
Compare also the dissenting opinion in People v. Monta\m, 
252 App. Div. 109, 297 N. Y. S. 801, 811, and in connection 
with this case see the note in Wigmore, 3d Edition, § 360, p. 274, 
wherein the majority opinion is referred to as an exhibition of 
“that judicial astigmatism which so often makes our Courts 
unfeared by bold lawbreakers.” 

CONCLUSION 


It is respectfully submitted that no reversible error is 
shown in the points urged by appellant on this appeal. The 
first point merely goes to the sufficiency of the indictment 
and comes too late; furthermore, the merits of the contention 


• This evidence also may have been introduced as tending to show “a living 
together as husband and wife.” Such evidence would comport with appellant’s 
theory of the definition of the term “cohabit,” and would have been compe¬ 
tent evidence of appellant’s purpose in placing his daughter for the purpose 
of causing her “illegally to cohabit”—under appellant’s definition of that 
phrase. 
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are contrary to established principles of law. The second 
point concerns an immaterial discrepancy in the government’s 
proof. The third point has to do with the admissibility of 
certain evidence, the effect, of which was drastically limited 
by an instruction of the trial judge. The evidence, as thus 
limited, was entirely proper. 

An examination of the record in this case will show that the 
appellant’s guilt was conclusively established by overwhelm¬ 
ing evidence. Therefore, the judgment of the lower court 
should be affirmed. 

Respectfully submitted. 

Edward M. Curran, 

United States Attorney. 

George E. McNeil, 
Assistant United States Attorney. 

Charles B. Murray, 
Assistant United States Attorney. 

Dennis McCarthy, 
Assistant United States Attorney. 

December 1941. 




APPENDIX 


In the District Court of the United States for the 
District of Columbia Holding a Criminal Court 

United States 

v. 

Robert Boykin, defendant 

Criminal No. 62359 (Filed June 28, 1941) 

BILL OF EXCEPTIONS 

Be it remembered that on July 1, 1938, indictment number 
62359 was filed in this cause charging the defendant, Robert 
Boykin, in ten counts of violation of Sections 179, 180, 181 of 
Title 6 of the District Code, to which the defendant pleald 
Not Guilty on July 11, 1938. The cause was set for trial by 
jury before Mr. Justice Laws on September 20,1938, the United 
States being represented by George E. McNeil and the defend¬ 
ant by Morris Parmele and Richard L. Tedrow, associate, a 
jury was thereupon impanelled and sworn to try the issues. 

After the Government’s opening statement, counsel for the 
defense moved for a directed verdict as to several counts of th e 
indictment, the Court granted the motion as to counts 1 and 3 
relating to the defendant’s detaining the complainant in a cer¬ 
tain place against her will for the purpose of prostitution (cour|t 
1) and to compelling the complainant against her will to reside 
with the defendant for the purpose of prostitution (count 3) 
on the grounds that the Government had not shown itself ready 
to prove any forceful or compulsory detention. The rest of 
the motion was overruled, the Court indicating it could be re¬ 
newed at the end of the Government’s case if necessary, i^o 
exception was taken. 


( 27 ) 
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The Government to maintain the issues on its part joined 
called Officer R. Aggleson, Ruth Marion Boykin (complainant 
daughter of the defendant), Frank R. Hopkins, and Gertrude 

R. Reese who testified as hereinafter stated. 

«•«**•* 

Officer Aggleson testified he had arrested the defendant on 
May 27,1938, that he had first observed him on May 23rd on F 
Street between 6th and 7th with the complainant at about 
10: 00 p. m. He said he saw the complainant walk slowly up 
the street alone, “pick up” a man and take him to the Helbert 
House, 515 F Street NW., from which she emerged about fif¬ 
teen minutes later and handed her father (defendant) some¬ 
thing ; her father had been standing in front of the Hotel. The 
witness stated he saw this happen twice but that he could not 
identify what the girl gave her father. At the time of arrest 
he said the girl followed them to headquarters and admitted 
the defendant was her father; she was then sent to the receiving 
home. The officer then stated the defendant and his daughter 
were registered as husband and wife. Counsel for the defend¬ 
ant moved for withdrawal of a juror on the grounds of preju¬ 
dicial testimony that would tend solely to show the defendant 
guilty of a separate and distinct offense: Incest, for which he 
was not on trial. The Court denied the motion and instructed 
the jury the evidence was admitted only to show the defend¬ 
ant’s knowledge of his daughter’s activities, an exception was 
allowed. The officer said the defendant had admitted to him 
that he had learned on 2 occasions that his daughter was going 
with men for hire, that he had tried to stop it and he denied 
that he had knowingly accepted any of the money so earned. 
Cross-examination did not elicit anything of value. 

Ruth M. Boykin testified that she was born June 22, 1922, 
that the defendant was her father, that she had been living 
with him (he was a skilled laborer) for about a year in various 
cities and that they had been in the District of Columbia at the 
Helbert House for about two months. That upon her arrival 
here she met girls “working” on the street and started going 
with men for money herself. She said she had given her father 
money at times, there were 3 occasions in May 1938, on one 




.do, 


occasion $2.00, on another $4.00, and on another $12.00, she 
could not give the dates. She said her father learned of what 
she was doing shortly before his arrest and had told her tjo stop 
as they would both get in trouble; she stated she had continued 
her activities and her father threatened to leave her but that 
she persuaded him to remain. On cross-examination she stated 
when her father was working he had turned his money oyer to 
her for handling and that she would give it to him as he needed 
it; she denied that her father knew where the sums she had 
given him had come from. i 

Frank R. Hopkins testified he was a cab driver, that he had 
met the defendant in a cafe about April 1, 1938, that defend¬ 
ant had a girl with him whom witness identified as com¬ 
plainant; had a conversation about going to Front Royal, 
Virginia; that he saw him again about four days later at the 
same place and the defendant had told him to drum up some 
trade for a girl (he later learned was the defendant’s daugh¬ 
ter) he had hustling and he would give him a cut, and (that 
he and the girl could be found on F between 6th and 7th ej/ery 
night up until 2:30 a. m.; that the girl would take $3.00 dates, 


but would like $5.00, $18.00 and $25.00 per night. In sport 
time she would be able to get more. Defendant and com¬ 
plainant had lived in a room next to his at 510 G Street, 
NW. for five days when they had moved to the Heltyert 
House; that he had observed the girl picking up men on 
several occasions; and that he had again met the defendant 
about April 24th when he said he (defendant) had plefity 
of money with the girl hustling, that he was making ab<t>ut 
15 to 20 dollars a night and was going to get the girl to 
“French.” On several occasions while witness was talking to 
defendant a girl came up and gave defendant money. De¬ 
fendant told witness girl had been locked up and had had 
sense enough to keep her mouth shut. On cross examination 
Hopkins denied he had approached the defendant regarding 
“dope” or that he had procured men for the girl without her 
father’s knowledge or taken a cut from her earnings for tie 
same. He denied that he had tried to put the complainant 
in a “call house.” I 
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Gertrude R. Reese then took the stand, she gave her occu¬ 
pation as a waitress and testified she knew what the girl was 
doing, that the girl and defendant lived at the Helbert House 
and that on several occasions, in April and May, 1938 (dates 
unknown), she had seen the girl leave the Hotel after taking 
a man in and slip her hand in her father’s pocket sometimes 
3 or 4 times in one evening. On cross examination she could 
not identify what, if anything, the girl put in her father’s 
pocket, and she denied that she herself was a hustler. 

THE GOVERNMENT THEREUPON RESTED ITS CASE 

Counsel for the defendant then moved for a directed verdict 
of Not Guilty on all remaining counts on the grounds of in¬ 
sufficiency of the evidence, failure of proof, and fatal variances 
between the allegations and the proof. The Court granted 
the motion as to counts 5, 7, 9, and 10 of the indictment and 
overruled it as to counts 2, 4, 6, and 8; an exception was 
granted. Counsel for defendant renewed the motion for 
withdrawal of a juror on the ground previously stated, but 

was overruled by the Court, and excepted. 

******* 

The defendant took the stand and identified himself and his 
occupation, and admitted he had received a 15-year sentence 
for robbery in Texas from which he was pardoned in 1937. 
He said he had gone to Philadelphia that year where his 
children (son and the daughter complainant) were wards of 
a religious organization and had taken them with him to vari¬ 
ous cities where he obtained work, and that his son had re¬ 
turned to Philadelphia in March 1938 to complete his school¬ 
ing, while his daughter remained with him. He outlined the 
various cities where he had worked, and said he had come to the 
District in April 1938 with his daughter where he had been 
out of work for some time thereafter. He said he had met 
Hopkins (Government witness) in the cafe several times 
and that on one of them Hopkins had asked him about buying 
“dope,” he said he later learned that Hopkins had made im¬ 
proper proposals to his daughter and told him to stay away from 
her; he denied ever asking Hopkins to get men for his daugh¬ 
ter or that he told him the girl was on the street for him. He 
identified Gertrude R. Reese (Government witness) as a street 
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walker. He stated he had received money from his daughter 
on many occasions in the past year and that it had been his 
policy to turn over his earnings to her and then get the money 
back when he needed it. He admitted he had accepted money 
on three or more occasions in May 1938 from his daughter, but 
could not give the dates other than that he had received $2 
about May 21st for the purchase of a bricklayer’s trowel. He 
denied he had ever knowingly accepted money that was earned 
by prostitution but admitted he had twice learned his daughte^ 
had engaged in this practice and stated he had used every 
means up to leaving her to force her to stop and that she had 
assured him she would. Cross examination did not change his 
testimony. 

Ruth M. Boykin then took the stand for the defense and 
corroborated the defendant’s testimony in all pertinent par¬ 
ticulars; she stated Gertrude Reese was a hustler and thalt 
Hopkins had brought men to her, without her fathers knowl¬ 
edge, and shared her earnings and that Hopkins had tried tp 
get her to enter a “call house”. On cross examination it was 
developed that she had given her father on May 21st, 1938, 
the sum of $2, $4 on May 24th, and $12 on May 27th, and 
other sums on dates not known; she denied that her father 
knew where the money came from. 

THE DEFENSE THEREUPON RESTED 

There was no renewal of motions by defendant. 

• ***•*• 

After argument the case was given to the jury who, on Sep>- 
tember 21,1938, brought in a verdict of “Not Guilty” on counts 
2 and 6 and “Guilty” on counts 4 and 8. 

Thereafter a motion for a new trial was filed on September 23, 
1938, and argued on October 18, 1938, when it was overrule*! 
by the Court and exception taken; the defendant was thereupon 

sentenced to from 2 to 10 years in the penitentiary. 

***»»•* 

The exceptions taken are as follows: 

1. The Court erred in allowing the Government 
introduce evidence concerning the defendant and h]is 
daughter registering as “husband and wife” and in npt 
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withdrawing a juror as moved for by the defense; the ! 
said evidence was prejudicial and could only tend to i 
show the defendant guilty of an offense for which he 
was not on trial. 

2. The Court erred in not directing a verdict of “Not 
Guilty” as to counts 4 and 8 on the grounds that there 
was no evidence to support the charge in count 4 that i 
the defendant received the sum of $2 on May 23, 1938, 
for causing the complainant to illegally cohabit with i 
divers male persons * # * or that the defendant j 
had received any sum on the said date for the offense 
charged, and that there was no evidence to support the 
charge in count 8 that the defendant had received $5.00 
on May 27th, 1938, for the offense charged. 

3. The Court erred in not directing a verdict of “Not 
Guilty” on counts 4 and 8 on the grounds that there were 
fatal variances between the allegations and proof. 

4. That the Court erred in not directing a verdict of 
“Not Guilty” on counts 4 and 8 on the grounds that no 
crime under the statute was shown in that the Govern¬ 
ment never proved “cohabitation” as required. It is 
admitted that this point was not raised at the time of 
trial but it is claimed that the failure of proof is manifest 
error that should have been noticed by the District 
Court and that can be considered by the Appellate 
Court. 

And thereupon as all of said exceptions were duly noted and 
allowed as aforesaid and duly entered upon the minutes of the 
Court, and because the matters and things hereinbefore recited 
are not matters of record, in order to make the same a part of 
the record herein, which is hereby Ordered, so that the defend¬ 
ant may have his case reviewed on appeal, the defendant, by 
his counsel, moves the Court to sign and seal this, his Bill 
of Exceptions, to have the same force and effect as if each and 
every one of the said exceptions had been separately signed 
and sealed, which motion is granted by the Court; and there¬ 
upon the defendant tenders this, his Bill of Exceptions, and 
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requests the Court to sign and seal the same, which is accordj 
ingly done now for them this 27th day of June 1941. 

/S/ Bolitha J. Laws, 

Presiding Justice. 

Bill of Exceptions consented to— 

/s/ Robert Boykin, Defendant. 
per /s/ Richard L. Tedrow, 

Richard L. Tedrow 

Columbian Building, Counsel for defendant., 
Edward M. Curran, 

United States Attorney. 

/s/ George E. McNeil, 

George E. McNeil, 

Assistant United States Attorney 

Richard L. Tedrow, counsel for the defendant, certifies that} 
this Appeal is taken in good faith and not for any purposes of 
delay. 

/s/ Richard L. Tedrow. 

Richard L. Tedrow. 


I 
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